
 

 
February 29, 2024 
 

Via email 
Chairman Joshua Vogt 
Town of Hurley Zoning Board of Appeals 
P.O. Box 569 
Hurley, NY 12443 
 

Via email 
Maggie Colan, Secretary 
Town of Hurley Zoning Board of Appeals 
P.O. Box 569 
Hurley, NY 12443 
 

 
   Re: Dave T. Doglas Trust Appeal of ZEO Determination Relating to  
    1756 Hurley Mt. Road 
   File No.: 6965.27.01.23 
 

Dear Chairman Vogt and Ms. Colan:  

As you know, I represent The Doglas Trust, the owner of real property commonly known as 8 
Dug Hill Road (SBL#55.2-3-15.110) in connection with the above referenced appeal.  

Please allow this letter to serve as a supplement to the appeal by The Doglas Trust dated January 
4, 2024, from a determination made by Paul Economos, Building Inspector and Zoning 
Enforcement Officer (the “ZEO”) dated December 5, 2023. 

As a preliminary matter, there was some discussion at the initial meeting which took place on 
February 8, 2024, regarding the nature of the appeal and whether it pertained to the underlying 
use of the property at issue or simply to whether the ZEO properly determined that there was no 
issues at the property relating to noise, smoke or other types of nuisances.  These are only 
symptoms of illegal use.  To be clear, the initial complaint as well as this appeal relate to the 
illegal use of property commonly known as 1756 Hurley Mt. Road (SBL#55.2-1-8) (the 
“Property”) as a commercial mulch processing facility and truck depot/dump. 

 

 

 

   



I. Mulch Processing Facilities Are NOT Permitted In The A-4 District 

The Property consists of approximately 5.9 acres and is located in the A-4 zoning district.   

Section 210-6 Town of Hurley Code defines the A-4 zoning district as follows: 

A-4 Very-Low- Density Residential.  This district has been delineated to include the 
most sensitive environmental areas in the Town: those areas where specific physical 
conditions require that particular care be taken to ensure that development will not affect 
(or be affected by) identified environmental constraints.  These areas include lands 
having both poor soil characteristics (depth and/or vertical permeability) and either 
rough, steep topography or flood hazard area conditions, in combination with one or 
more of the following factors: protected wetlands and water bodies, agricultural district 
designation, poor road access and proximity to or inclusion of state forest preserve land 
holdings.  It includes the flats along the Esopus Creek, the steep areas above the flats, the 
lands around the Ashokan Reservoir and the mountainous areas at the north edge of 
Town. (emphasis added) 

Section 210-10 of the Town of Hurley Code provides that “[p]ermitted uses in all districts shall 
be in accordance with the Table of Use Regulations located at the end of this chapter”.  The Table 
of Use Regulations lists many different types of uses that are permitted in the A-4 district, but no 
business uses, and no light industrial uses are permitted as of right in the A-4 district.   

Moreover, neither the Town of Hurley Code nor the Table of Use Regulations authorizes mulch 
processing facilities like the one at issue on this appeal in any zoning district.  “It is a basic tenet 
of zoning jurisprudence that an ordinance which lists permitted uses excludes any uses that are 
not listed”.  Subdivisions, Inc. v. Town of Sullivan, 92 A.D.3d 1184, 1186 (3d Dep’t 2012) citing 
Incorporated Vil. of Old Westbury v. Alljay Farms, 100 A.D.2d 574, 575 (2d Dep’t 1984), mod 
64 N.Y.2d 798 (1985); see also Matter of Moody Hill Farms v. Zoning Bd. of Appeals Town of 
N. East, 199 A.D.2d 954, 956 (3d Dep’t), lv. denied 83 N.Y.2d 755 (1994).  Accordingly, for this 
reason alone, the commercial mulch processing facility that is being operated at the Property is 
illegal and should be shut down immediately. 

As more particularly set forth in my letter dated January 4, 2024, the owners of the Property 
circumvented the fact that commercial mulch processing facilities are not a permitted use in the 
A-4 district by misrepresenting that their “use” at the Property is a lawful agricultural use which 
is permitted in the A-4 district.  While “Agriculture (not including the keeping of fowl or farm 
animals)” and “Agriculture (including the keeping of fowl or farm animals)” are permitted uses 
in the A-4 district as of right, they are permitted as a “general use”, not a business use which is 
the current use of the Property.  More importantly, as set forth below, their “use” is not a 
legitimate “agricultural use” under any definition of the term.  

The Town of Hurley Code does not define the word agriculture.  The Merriam-Webster 
dictionary defines “agriculture” as “the science, art, or practice of cultivating the soil, producing 
crops, and raising livestock and in varying degrees the preparation and marketing of the resulting 
products”.  Here, it is indisputable that crops are not being produced at the Property and that 



livestock is not being raised at the Property.  Accordingly, the use at the Property does not 
qualify as “agriculture” based on the plain meaning of the word.  

The Town of Hurley Code does, however, define “Farm Operation”, but the use at the Property 
also does not satisfy this definition.  The Town of Hurley Code defines that term as follows: 

The land and on-farm buildings, equipment, manure processing and handling facilities, 
and practices which contribute to the production, preparation and marketing of crops, 
livestock and livestock products as a commercial enterprise, as further defined in Article 
25-AA, §301, Subdivision 11, of New York State Agriculture and Markets Law.  Such 
farm operation may consist of one or more parcels of owned or rented land, which parcels 
may be contiguous or noncontiguous to each other.   

Even the most liberal interpretation of this definition does not suggest that the term “agriculture” 
could include a commercial mulch processing facility and truck depot/dump.  Likewise, the 
reference to NYS Ag & Markets law in the definition of “Farm Operation” does not transform 
the illegal use of the Property as a mulch processing facility to a legitimate agricultural use that 
would be permissible in the A-4 district.   

NYS Ag & Markets law 301(11)1 defines a farm operation as follows: 

“Farm operation” means the land and on-farm buildings, equipment, manure processing 
and handling facilities, and practices which contribute to the production, preparation and 
marketing of crops, livestock and livestock products as a commercial enterprise, 
including a “commercial horse boarding operation” as defined in subdivision thirteen of 
this section, a “timber operation” as defined in subdivision fourteen of this section, 
“compost, mulch or other biomass crops” as defined in subdivision sixteen of this 
section and “commercial equine operation” as defined in subdivision seventeen of this 
section.  Such farm operation may consist of one or more parcels of owned or rented 
land, which parcels may be contiguous or noncontiguous to each other. (emphasis added) 

NYS Ag & Markets law 301(16) defines “compost, mulch or other organic biomass crops” as 
follows: 

“Compost, mulch or other organic biomass crops” means the on-farm processing, mixing, 
handling or marketing of organic matter that is grown or produced by such farm 
operation to rid such farm operation of its excess agricultural waste; and the on-farm 
processing, mixing or handling of off-farm generated organic matter that is transported to 
such farm operation and is necessary to facilitate the composting of such farm operation’s 
agricultural waste.  This shall also include the on-farm processing, mixing or handling of 
off-farm generated organic matter for use only on that farm operation.  Such organic 
matter shall include, but not be limited to, manure, hay, leaves, yard waste, silage, organic 
farm waste, vegetation, wood biomass or by-products of agricultural products that have 

 
1 For your convenience, annexed hereto as Exhibit “1” please find a copy of the “Guidelines for Review of Local 
Laws That Define ‘Farm Operations’, ‘Farm’, ‘Agriculture’, ‘Farmland’ or Any Similar Term”, which contains the 
relevant portions of the NYS Ag & Markets law. 



been processed on such farm operation.  The resulting products shall be converted into 
compost mulch or other organic biomass crops that can be used as fertilizers, soil 
enhances or supplements, or bedding materials.  For purposes of this section, “compost” 
shall be processed by the aerobic, thermophilic decomposition of solid organic 
constituents of solid waste to produce a stable, humus-like material. 

This definition clearly does not bring the illegal commercial mulching facility within the ambit 
of the NYS Ag & Markets law.  First, this definition assumes that a legitimate “farm operation” 
exists at the Property, which is not the case.  Second, this definition requires that the “off-farm” 
organic matter be necessary to facilitate the composting of such farm operation’s agricultural 
waste, which is also not the case.  Accordingly, the illegal activities that are taking place at the 
Property, i.e. a commercial mulch processing facility, are not governed by the NYS Ag & 
Markets law and are not exempt from the Town of Hurley’s zoning ordinances 2.   

In fact, Mulch Processing Facilities, like the one at issue on this appeal, are not defined by NYS 
Ag & Markets law at all.  They are defined in 6 NYCRR Part 361-4 and are regulated by the 
NYS Department of Environmental Conservation as a solid waste management facility.  Solid 
waste management facilities are not permitted in any zoning district in the Town of Hurley.  
See, Section 210-11 of Town of Hurley Code.  A copy of a guidance document for Mulch 
Processing Facilities from the NYS Department of Environmental Conservation (“DEC”) is 
annexed hereto as Exhibit “2” (the “Mulch Guidance Report”) (emphasis added).  

The Mulch Guidance Report acknowledges that “[s]imilar to other solid waste management 
facilities, mulch processing facilities have the potential to cause adverse impacts to the 
environment and human health” and it expressly states that the “DEC is regulating the 
production and storage of mulch in order to reduce environmental impacts including dust, 
odor, adverse water quality and fires”.  See, Exhibit “2” at p.1 (emphasis added).   

It is unclear whether the owners of the Property are properly registered with the DEC or follow 
any of the regulations promulgated by the DEC, but it is doubtful.  Regardless, a thorough 
review of the Mulch Guidance Report, the relevant DEC regulations and the evidence related to 
the activities at the Property reveals that the operation at issue is not a legitimate agricultural use 
and poses a significant risk to the health, safety and welfare of residents and nearby properties3. 
Accordingly, the commercial mulch processing facility and truck depot/dump at issue is an 
illegal use in the A-4 district and should be shut down immediately4.  

 
2 The “use” at the Property also does not fall within the NY Ag & Markets law because the parcel size, i.e. less than 
seven acres.  Additionally, if the “use” was in fact a legitimate agricultural use, which it is not, then the owners could 
seek relief under Section 305-a(1) of the NY Ag & Markets law. 
 
3 Also uploaded with the aforementioned videos and photographs is a copy of a report prepared by Parsons and OBG 
at the request of the DEC titled Vegetative Organic Waste Management Facility Research Nassau and Suffolk 
Counties, New York, which further details the negative environmental and health impacts mulch processing facilities 
produce.   
 
4 It should be noted that even where manufacturing and light industry is permitted in the Town of Hurley “no 
manufacturing use, nor any trade, industry, use or purpose that is noxious or offensive by reason of the emission of 



II. Additional Photographs and Videos Depicting the Illegal Mulch Processing 
Facility and Truck Depot/Dump  

Please take note that I have uploaded additional videos, photographs and documents relating to 
this appeal via a shared folder named Town of Hurley ZBA appeal The Dave T. Doglas Trust.  A 
link to this folder will be provided to you by email. 

The aerial photographs (aerial 1 – aerial 10), which were taken in February 2024, depict a full-
scale commercial mulch processing facility and truck depot/dump with large piles of tree debris 
that have been harvested offsite and brought to the Property as well as large piles of mulch, sand 
and gravel and other construction materials.   

The site photographs (site photo 1 – site photo 15), which were also taken in February 2024, give 
a street level view of the heavy equipment and the numerous piles of mulch, stone and debris that 
are littered about the Property.  Old tires and overfilled dumpsters can also be seen in some of the 
pictures as well as road salting equipment.   

The aerial and site photographs also depict numerous large trucks (bucket trucks, pick-up trucks, 
dump trucks, an oil truck etc.), construction equipment, trailers, sheds, dumpsters and shipping 
containers parked and stored on the Property. These materials appear to be either byproducts of 
Mr. Winne’s commercial tree removal company, L.W. Tree Service, Inc, or used in connection 
with Mr. Zell’s excavation company, Hurley Excavation and Landscaping Inc., or both.  In any 
case, these materials that are not related to any legitimate agricultural purpose at the Property.   

Most importantly, the aerial photographs show that this illegal mulch processing facility and 
truck depot/dump is located in the middle of a residential area less than 100 feet from residential 
homes and the Englishman’s Creek. 

The videos (8 in total), which were recorded over the course of the past year, provide evidence of 
the magnitude of the commercial activity and noise that emanates from the illegal activities that 
take place at the Property.  You can hear this noise on any given day of the week at any given 
time.  In fact, the loud thunderous ground shaking banging that can be heard in one of the videos 
(IMG_0445.mov) started at approximately 7:00am.  In another video large clouds of smoke can 
be seen rising from a pile(s) of mulch (IMG_0866.mov) evidencing the risk of fire which is 
noted in the Mulch Guidance Report.   

None of the videos or photographs show any indicia of legitimate agricultural activities or farm 
operations.  All the videos and photographs depict a large commercial mulch processing facility 
and truck depot/dump located in the middle of a residential neighborhood.  It is indisputable that 
the unlawful use of the Property threatens to pollute the air and water, threatens the public health, 

 
odor, dust, smoke, toxic or noisome fumes, radiation, gas, noise, vibration or excessive light, or any combination of 
the above, which is dangerous and prejudicial to the public health, safety and general welfare shall be permitted.  
See, Town of Hurley Code Sec. 210-11. Prohibited industrial uses.  It simply makes no sense for the commercial 
mulch processing facility and truck depot/dump at issue to be a permitted use in the “most sensitive environmental 
areas in the Town”.  See, definition of the A-4 district above (emphasis added). 



safety and welfare, reduces property values, and significantly interferes with the reasonable use 
and enjoyment of neighboring properties.   

As set forth above and in my letter dated January 4, 2024, the current use of the Property is not in 
line with any legitimate agricultural use, but function as a commercial enterprise in violation of 
the Town of Hurley Code.   Accordingly, we respectfully request the reversal of the ZEO’s 
determination and prompt issuance of a violation, compelling the owners of the Property to 
immediately cease their operations. 

Thank you for your attention to this matter.  Should you require further information or 
clarification, please do not hesitate to contact me. 

Very truly yours, 

Sean M. Kemp 



 

 

 

 

 

 

 

 

EXHIBIT “1” 
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Guidelines for Review of Local Laws That Define “Farm Operations”,  
“Farm”, “Agriculture”, “Farmland” or Any Similar Term 

 
 Pursuant to Article 25-AA, the term “farm operation” is used to identify and define 
commercial enterprises, through the use of land, buildings, equipment and practices, to carry-
out an agricultural enterprise.  Over the years, the State Legislature has amended the 
Agriculture and Markets Law (AML) to enhance the breadth of what constitutes a farm 
operation, including the type of crops, livestock and livestock products considered to be part of 
an agricultural enterprise. 
 
 In the administration of the AML regarding a municipality’s definition of “farm,” 
“agriculture,” “farmland” or any similar term used to describe an agricultural/farm operation in its 
zoning code, the Department compares the municipal definition to the State’s definition of “farm 
operation” as defined below.  If a municipal definition does not encompass the breadth of crops, 
livestock, livestock products and farm enterprises identified in the AML, the local law may be 
deemed to be unreasonably restrictive and in violation of AML §305-a (1). 
 
 When a municipality examines its local laws for consistency with the AML, it is important 
to take into consideration certain aspects of the State’s definition of “farm operation.”  Under the 
AML, a farm operation includes the production, preparation and marketing of crops, livestock 
and livestock products that are produced on land that is owned or rented, contiguous or non-
contiguous to one another.  Land can be owned or rented in another town or county and still be 
considered part of the farm operation.  Furthermore, start-up farms may also be protected under 
the AML as long as the land is located within an agricultural district.  Start-up farms will be 
described in another section of this document. 
 
Definition of Farm Operation  in the AML  

 
301(11). "Farm operation" means the land and on-farm buildings, equipment, manure 

processing and handling facilities, and practices which contribute to the production, 
preparation and marketing of crops, livestock and livestock products as a 
commercial enterprise, including a “commercial horse boarding operation” as 
defined in subdivision thirteen of this section, a “timber operation” as defined in 
subdivision fourteen of this section, “compost, mulch or other biomass crops” as 
defined in subdivision sixteen of this section and “commercial equine operation” as 
defined in subdivision seventeen of this section.  Such farm operation may consist 
of one or more parcels of owned or rented land, which parcels may be contiguous 
or noncontiguous to each other. 

 
301(2).  "Crops, livestock and livestock products" shall include but not be limited to 
the following: 
a.  Field crops, including corn, wheat, oats, rye, barley, hay, potatoes and dry 
beans. 
b.  Fruits, including apples, peaches, grapes, cherries and berries. 
c.  Vegetables, including tomatoes, snap beans, cabbage, carrots, beets and 
onions. 
d.  Horticultural specialties, including nursery stock, ornamental shrubs, ornamental 
trees and flowers. 
e.  Livestock and livestock products, including cattle, sheep, hogs, goats, horses, 
poultry, ratites, such as ostriches, emus, rheas and kiwis, farmed deer, farmed 
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buffalo, fur bearing animals, wool bearing animals, such as alpacas and llamas, 
milk, eggs and furs. 
f.  Maple sap.  
g.  Christmas trees derived from a managed Christmas tree operation whether dug 
for transplanting or cut from the stump. 
h.  Aquaculture products, including fish, fish products, water plants and shellfish. 
i.  Woody biomass, which means short rotation woody crops raised for bioenergy, 
and shall not include farm woodland. 
j.  Apiary products, including honey, beeswax, royal jelly, bee pollen, propolis, 
package bees, nucs and queens.  For the purposes of this paragraph, “nucs” shall 
mean small honey bee colonies created from larger colonies including the nuc box, 
which is a smaller version of a beehive, designed to hold up to five frames from an 
existing colony. 

 
301(13).  "Commercial horse boarding operation" means an agricultural enterprise, consisting 

of at least seven acres and boarding at least ten horses, regardless of ownership, 
that receives ten thousand dollars or more in gross receipts annually from fees 
generated either through the boarding of horses or through the production for sale 
of crops, livestock, and livestock products, or through both such boarding and such 
production.  Under no circumstances shall this subdivision be construed to include 
operations whose primary on site function is horse racing.  Notwithstanding any 
other provision of this subdivision, a commercial horse boarding operation that is 
proposed or in its first or second year of operation may qualify as a farm operation 
if it is an agricultural enterprise, consisting of at least seven acres, and boarding at 
least ten horses, regardless of ownership, by the end of the first year of operation. 

 
301(14).  “Timber operation” means the on-farm production, management, harvesting, 

processing and marketing of timber grown on the farm operation into woodland 
products, including but not limited to logs, lumber, posts and firewood, provided 
that such farm operation consists of at least seven acres and produces for sale 
crops, livestock or livestock products of an annual gross sales value of ten 
thousand dollars or more and that the annual gross sales value of such processed 
woodland products does not exceed the annual gross sales value of such crops, 
livestock or livestock products. 

 
301(16).   “Compost, mulch or other organic biomass crops” means the on-farm processing, 

mixing, handling or marketing of organic matter that is grown or produced by such 
farm operation to rid such farm operation of its excess agricultural waste; and the 
on-farm processing, mixing or handling of off-farm generated organic matter that is 
transported to such farm operation and is necessary to facilitate the composting of 
such farm operation’s agricultural waste.  This shall also include the on-farm 
processing, mixing or handling of off-farm generated organic matter for use only on 
that farm operation.  Such organic matter shall include, but not be limited to, 
manure, hay, leaves, yard waste, silage, organic farm waste, vegetation, wood 
biomass or by-products of agricultural products that have been processed on such 
farm operation.  The resulting products shall be converted into compost, mulch or 
other organic biomass crops that can be used as fertilizers, soil enhancers or 
supplements, or bedding materials.  For purposes of this section, “compost” shall 
be processed by the aerobic, thermophilic decomposition of solid organic 
constituents of solid waste to produce a stable, humus-like material. 
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301(17). “Commercial equine operation” means an agricultural enterprise, consisting of at 
least seven acres and stabling at least ten horses, regardless of ownership, that 
receives ten thousand dollars of more in gross receipts annually from fees 
generated through the provision of commercial equine activities including, but not 
limited to riding lessons, trail riding activities or training of horses or through the 
production for sale of crops, livestock, and livestock products, or through both the 
provision of such commercial equine activities and such production.  Under no 
circumstances shall this subdivision be construed to include operations whose 
primary on site function is horse racing, notwithstanding any other provision of this 
subdivision, an agricultural enterprise that is proposed or in its first or second year 
of operation may qualify as a commercial equine operation if it consists of at least 
seven acres and stables at least ten horses, regardless of ownership, by the end of 
the first year of operation.   

 
Start-Up Farm Periods 

In the administration of the AML, the Department has considered the needs of “start-up” 
farm operations when the land used for agricultural purposes is located within a county adopted, 
State certified agricultural district. The Department examines the activity to be conducted, level 
of investment and involvement in the farm; soil and topographic characteristics of the property; 
agricultural knowledge of the landowner; and other factors that may specifically apply to a 
proposed agricultural activity.  Concerning protections afforded under AML §305-a to farm 
operations, including “start-up farms,” municipalities should allow a reasonable period of time to 
establish the farm operation and its production of crops/livestock/livestock products.  The 
Department considers the following start-up periods to be reasonable for a farm to achieve the 
level of production of its own goods that may be required by a local government for certain 
processing and marketing activities conducted by the farm1: 

Crops:  2 years 

Hops:  3 years  

Livestock:  2 years 

Nurseries and Greenhouses:  2 years 

Aquaculture:  2 years 

Apiaries: 2 years 

Christmas Trees:  8-10 years 

Maple:  2 years 

Orchards and Berries: 3-5 years  

                                            
1 Local governments may, of course, provide longer start-up periods in their discretion; and should 
consider weather, disease and other factors that may impact production. 
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Vineyards:  5 years 

Woody Biomass: 3 years 

Acreage and Gross Sales Requirements 
 
 Under the AML, a “farm operation” must be a “commercial enterprise.”   A “farm 
operation” is not required to be eligible for receipt of an agricultural assessment or meet the 
acreage and gross sales requirements to receive an agricultural assessment [AML §301(4) – 
Land Used in Agricultural Production]. 
   
  In the absence of minimum acreage and gross sales requirements,  
 the Department evaluates such factors as the acreage in production; capital investment and 
business assets; gross sales of crops, livestock and livestock products; the type of enterprise 
and number of years in operation.  If needed, the Department also evaluates a number of other 
factors, including, but not limited to: 
 

1) the landowner’s intent (especially for “start-up” farms); 
2) whether the farm is operated in a businesslike manner; 
3) time and effort spent on farming; 
4) whether the landowner, or their advisors, have the knowledge needed to carry on the 

farming activity as a successful business; 
5) whether the landowner was successful, or has experience with, similar activities in 

the past;  
6) whether the landowner can expect future appreciation of the assets used in the 

business; and 
7)  whether the landowner’s investment is at risk. 

 
Leased and Owned Land 

 
If a farm leases land for inclusion into its operation, crops or livestock grown/raised on 

leased land are treated the same as crops/livestock grown/raised on owned land.  In both 
instances, the farmer must be producing the crop or raising the livestock as part of their 
operation; i.e., the farmer must be at financial risk if the crop/livestock fails or succeeds.  
Farmers either plant themselves or hire custom operators to plant and harvest crops on owned 
and/or leased land.  Farmers may also hire custom operators to raise their livestock.  In both 
instances, however, it is the farmer that provides the seed/livestock, fertilizer, 
pesticide/herbicide, feed, etc. and pays for the labor and custom applicator to produce/harvest 
the crop or raise the livestock.  In this manner, the harvested crop or livestock raised are the 
farmer’s, whether the crop yields or finished weight of livestock are successful or diminished. 
 
Conclusion 
 

If an agricultural operation is determined to be a farm operation as defined in AML 
§301(11), whether it is an existing or start-up agricultural enterprise, it  may be afforded 
protections under the AML if the land is also located within a county adopted, State certified 
agricultural district. 
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